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\l 'hen it comes to sex equaiitrv', Canada is hetd out b,v nrtn!' -\nerican \\.ornen as a

nlodel nst ion w'hose laws and pol ic ies should be emr: lated. B,v rnany convent ional

measl l res,  th is is [ rue: Canada decr iminal ized abort lon in 1983 and no\\ .has no law's at  al l

restr ict ing abort ion; i t  is  a publ ic l i , ' - funded nreCical  service.r  The Canadian sol 'ernment

is poised to formal ly 'appro! 'e same-sex mai-r iage; such marr iages hav'e been legal ly '

performed in several provinces for a nuraber of 1"ears.t Tl-t- federal so!'errunent proyides

\\'onlen $''[ro r'r'ork outside the home r,,'itii job protection for 52 r,l'eeks of maternity lear,'e,

w' i th part ia l  salary replacement. l  Four of  the nine just ices on the Supreme Court  of

Canada, including the Chief Justice, are \! 'omen.

The prostituted rvomen of Canada don't benefit rnuch from these larvs. They,' do

nol, as a rule, take matemity leave, or sit on ti le Supreme Court, or register for gifts of

f ine china and silv'er beflore tireir sanle-sex marriages. Instead, l ike prostituted'*,vomen in

other countr ies,  they'are bought,  sold,  conf ined, and abused. They are disproport ionately

immigrant \ \ 'omen tv i th precar ioLls statLrs and First  Nat ions (Aboriginal)  ,u.o.n.n.u Their
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i i tor ia i i t . ,  ra te i las besn est in ia ted to be ' lCt  t in t . -s

d isappea i  anC a re  murdered  a  lo t .5

qreat3r  than t i re  nat ional  au 'erage.- '  Thei

Ip t i - , . r t i r ,  the iegai  landscape i rr  Canada as i t  re lat :s to prosi i t t l ! ion and

ponrographv is a confuseC one, The pirce to begin is * i th t l te Btt ler  case, a 1992

dec is ion o f  the Suprerne Cour t  o f  CanaCa. t  The case concerned a  const i tu t iona l  cha i lenee

ic a prcvis iol  of  t i le Crtnt l r tc i !  Code o, i  Cartaclct  that proi lb i ted the making aird

c l ls l r ibu t ion.  b i l t  not  t l ie  possess ion,  o f  cbscen i i r ,  def ined as the l tndue exp lo i ta t ion o f

se\.  The video storeo\\ 'ner charsed under the sect ion for sel l ing hundreds of

pornosraphic magazines and videotapes at his s iore ar-sued that the provis ion infr inged

ir is f reedom of expression. The Court  found that any'act or pr.rbl icat ion that carr ied r* ' ' i th

i t  t l re intent to conve) 'a nreaning was expression. and so But ler 's r ights tvere pr imafacie

infr inged. But thee CoLrrt  \ \ 'en[ on to f ind that infr ingement to be a reasonable l imit  on

expressiye freedom in l ight of  the harms of pornograph) ' ,  and especial ly i ts harm to

\\ 'omen. In the course of its reasons, the Court defined obscenity' to include material that

violates contmunity standards because i t  presents sex and i ' io lence, sex w' i th chi ldren, or

de-qrading and deltumanizing sex w'here there is a risk of irarm'

Ironical l ) , ,  the decis ion that r i 'as i rai led as a victon'  for feminists because of i ts

Acr.enrnnce . , f  the l ink betw'een porno*eraphy and harm to women produced a qui te
s w v v H L s l l v w  v r

different result. Afrer Butler, the amount of pornograpiry legall,v available in Canada

exploded. Pr ior to But ler,  pol ice used a morai i ty-based standard for judging rvhen

sexual ly 'expl ic i t  nraler ia ls r i 'ere obscene. Courts tended to f ind any presentat ion of  sexual

acts oLl ts ide of  intercourse in heterosexual rnarr ia-ee to be immoral .  Convict ions were

eas) ' to get apd stores \ \ere careful  about rvhat t i re; ' '  sold.  ln Btt t ler- ,  the Court  rejected a

morals-based approacir  and stated clear lv that serual  expl ic i tness u'as not i tsel f  obscene.

tT i ' ' .  F raser  Cor : rn l i : :e  cn  Pcrnor r rp i r , ,  a rd  Pros t in r r ion  ln  CanaC:  ( l9S i )  repor ted  th is  f igure .
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This should have made it easier and clearer for poiice, 'uvho could now target

v'iolent, degradin*e, and dehumanizing material as criminal. The problem, however, was

that the Butler decision rvas not exactly clear in its r,vording. In some parts of the

jud_ement, the Court appeared to be recognizing that there is a general iink betrveen

pornography and attitudinal harm that may in turn result in the mistreatment of rvomen by

men. Hor,vever, parts of the decision can also be read as suggesting that the Crorvn has to

prove the risk of harm for each item in question. in a 1995 case called Jorgensen,this

latter approach \\'as repeated.s In that case, the retailers argued that the Crorvn had to

prove that the retailers knerv that the contents of the tapes they sold were obscene. The

Court held that it rvas not necessary to prove that the retailers knerv that the content was

legally obscene, but it was necessary to prove that they \,vere aware of the content

_eenerally, such that they knerv rvhat the tapes presented. To deal w'ith the l ikely case

.,r 'here the retailer sirnply deciined to screen the tapes in his inventory, the Court held that

w'illful blindness rvould suffice to prove knorvledge.

Ultimately, after the case was returned to the lolver courts, the accused were

acquitted in respect to the tapes that contained positive outcome rape scenarios because

there rvas no proof that each of those specific titles posed a risk of harm to rvomen on the

part of male consumers. The only convictions registered rvvere in respect of tapes

depicting necrophil ia and vampirism. Subsequent cases have follorved this approach,

requiring the Crorvn to lead expert evidence that proves the harm of the specific titles at

issue. As a result of these limitations, there have been no successful obscenity

prosecutions for materials involving adult \! 'omen since Butler. One recent conviction

involving Internet photos of naked lvomen pierced rvith alrows was overturned on appeal

and sent back for re-trial.e

For the most part, police anti-pornography units in Canada now focus exclusively

on child pornography. This is because in 1993 Canada passed a larv criminalizing the

making, sel i ing, or possession of  chi ld pornography. The larv does not require proof of

tR .  r ' .  Jorgensen (1995)  102 C.C.C, ( id )  97  (S .C.C. ) .

n R u Sni th.  Ontar io Court  of  Appeal ,  unreported, July7 ,  2005 (No.  C39287)



harm in each prosecution. The larv has been subject to constitutional challenge and read

dorvn to restrict i ts application, but has overall sun'ived.r0

Until the r, i ' iCespread use of the Internet, almost all of the commercially-produced

pornography sold in Canada \! 'as manufactured in the United States.l I This dependence

is not unique to the pornography industrv; most of the music, movies, and television

programs Canadians consume are American in ori-gin as rvell. For this reason, the role of

Customs officials assumed considerable importance, as they acted as the gatekeepers of

much of the porno-qraphy enterin*q Canada. Customs officials hal'e the porver to deny

entry into Canada goods fall ing into a number of prohibited categories, including

obscenity.

Beginnin-e several years prior to the Butler decision, a store selling books,

magazines, and videos to the gay and lesbian community, Little Sisters, argued that they

were being targeted by Customs, rvho were improperly delayin_q and prohibiting their

imports on the ground that they 'vvere obscene. Little Sisters launched a court challenge

to the actions of Customs and to the Customs act itself, rvhich also made its lvay to the

Supreme Court.12 Little Sisters arguments before the Supreme Court attacked the Butler

decision directly, arguing that it should be reversed and that pornography was not

harmfui. In the alternative, the bookstore argued that gay and lesbian pornography was

different than heterosexual pornography, and could not be obscene within the meaning of

Butler.

Taking advantage of the "Blame it on Butler" climate fostered by pro-porn

academics and writers in both Canada and the United States, those supporting the store

continuously repeated the falsehood that Butler had created some sort of new lar,v that

\\'as used to target gays and lesbians. The Little Sisters case was used as a rveapon to

shame feminists into renouncing their rvork a-qainst the sex industry, or at a minimum,

' oR.  u .  Sharpe,  [2001]  I  S .C.R.45,

"Obviously, lots of Canadian men rvere making porno-sraphy of Canadian \\,omen and children, and
sometimes other men, usins their home video and sti l l  cameras. Some of these pictures and fi lms were
traded, show'n and sold to others.  But there r l 'as l i r t le 'commercial 'Canadian pornography in the sense of
productions *' ith packa-eing, t it les, plots, etc., made r,i ' i th the express plrrpose of rvidespread sale to others.

t2Li t t le. t i - t /ers 
Book at t r { .4r t  Entpor i tur t  v.  tV[ in isrer of  Just ice,  [2000] 2 S.C.R. 1120.



keeping silent. The \\romen's t,egal Education and Action Fund, the leading national

organization litigatin_q for legal sex equality, partially renounced its position rn Butler and

tried to argue that lesbian pornography, including sado-masochistic pornography, was not

harmful and should be constitutionally protected.

I rvas fortunate to have represented an inten'ention by the international tvomen's

equaiity organization, Equality Norv, that argued that while Customs had acted in a

discriminatory fashion against the store, such actions were based on a refusal to follolv

Butler, rather than the reverse. In addition, Equality Nor,v argued that gay and lesbian

pornography also promoted inequality on the basis of sex and sexual orientation. The

Supreme Court of canada accepted these arguments and told the customs agency to

follorv the original orcler of the trial judge, r,i,'hich instructed them to stop their differential

treatment of the bookstore and to make its decisions to refuse importation in accordance

with Butler.

Once again, hor.vever, the result of this apparent victory has been mixed. In its

reasons, the Supreme Court of Canada left open the possibil i ty of Litt le Sisters renerving

its attack on the legislation if further evidence revealed that Customs r,vas not capable of

properly applying it, even in the face of these nerv directions from the court. Little

Sisters has indeed renewed its litigation efforts and is trying to use the conduct of

Customs after the decision to once again bring dorvn the legislation.ls

In addition, the Glad Day gay bookstore in Toronto successfully launched a

constitutional challenge to Ontario's Film Revier,v Board, r.vhich required all films and

videos to be screened and rated before sale.l* The Board had the power to order

modifications to f i lms if they present certain content, including explicit sex rvith violence,

or to refuse to allor.v films u,'ith such content to be screened or sold.

Glad Day, funded largely by the business organization for the major corunercial

adult porn distribgtors and strip club owners, was sllccessful in arguing that the porvers

rvere an unconstitutional restraint on freedom of expression. Once again, the government

led no direct evidence of harm. Glad Day is lobbying for a system in rvhich oniy those

t3Litrle Sisrer.s Book ancl Art Emporiunt v. Canada (Comntissioner of Custonts ctntl Rev'entte) (2005), 193

C . C . C . ( 3 d )  4 9 1  ( B . C . C . A . ) ,  a p p l i c a t i o n  f o r  l e a v e  t o  a p p e a l  f i l e d  A p r i l  1 9 , 2 0 0 5 '

' 'R-  u  Gta t !  Du l 'Bookshops Inc  (200J) '  70  o 'R ' ( id )  691 (S 'c 'J ' t '



f i lms and videos that the retailer seeks to shor,v or sell to persons under l8 rvould need to

be rated and classified. Knor,ving full ',,vell the practical impotence of the criminal

obscenity iaw, Glad Day is arguing that police must rvait until films are shorvn or offered

for sale, and then lay criminat charges if f i lms are obscene'

one of the great deficits in the Canadian case larv is that the only harm of

porno_qrapiry recognized by the courts is attitudinal harm to consumers that may promote

the real l i fe mistreatment of u,omen. Tirere has been a complete failure of Canadian

coLrrrs ro recog nrze that adult pornography harms the persons used to make it' Similarly,

there has been no acknorvledgment of the relationship betrveen pornography and

prostitution. Because pornography is not often made colnmercially in Canada, there has

been no attempt to argue tirat the n-raking of pornogaphy is a form of prostitution and

tl-rerefore subject to regulation. The courts have been similarly confused in their treatment

of cases involving \\,omen used in iive sex shor,l's and lap dancing, holding variously that

they are or are not indecent and therefore prohibited.rs The availability of pornography on

the Internet has made matters much worse. lvlore pornography is now being made in

Canada and posted on the Internet, and ferv restrictions exist on its availability, at least as

it involves women w'ho are ostensibly adults'

I should make clear that I am not saying that these problematic outcomes were

caused by Btrtler or Little Sisters, or the acceptance in principle of the feminist arguments

adl,anced in those cases. without those arguments the results might have been much

\\,orse, rvith the obscenity larv struck dorvn and nothing else put in its place, or the border

completely opened to the importation of pornography. The problem is that acceptance in

principle has not really led to implementation in practice'

prostitution has a similarly mixed treatment by the larv. Prostitution is prohibited

in Canada indirectly, through larvs that criminalize communicating in a public place for

the purposes of prostitution and also criminalize keeping or being found in a barvdy

house, defined as a place kept for the purpose of practices of indecency.r6 Both of these

pro'isions are currently under attack. A Parliamentary committee is currently studying

,-,compare R r.,. Trerrftra,v.[1993] 2 s.c.R, 932; R, v., lre,a, Ir997] 2 s.c.R.630; R. v' Pelletier, i l999] 3

s .c .R.  863.

t6Cr . i r r t i t ta l  Coc le  o f  Cr t tnc la .  R .S.C.  1985,  c ,  C-46.  ss '  210 -  213.



these law's; the chair of the committee has said publicly that she favors a complete

decriminalization of street prostitution. The committee has sought out the opinion of pro-

prostitution groups and has given ver)' little tirne to w'omen's groups opposin-e

prostitution. In addition, the chair, an out lesbian, has encouraged -9ay and lesbian groups

to support repeal of the baw,dy house larvs because they have been used by police against

gay and lesbian strip clubs and sex clubs. Attached as an appendix to these remarks is my

subn-rission to the Committee opposing the decriminalization of men r,r 'ho buy rvomen for

S C X .

The Canadian _qo!'errunent has collaborated directly rvith pimps in the creation of

a special imnrigration category for exotic dancers. Club o\!'ners rvere able to convince

the government that there was a shortage of Canadian women for these posit ions and got

special permits to traff ic thousands of \r 'orrren from Asia, Eastern Etirope, and Mexico,

among other places, to Canada to l l 'ork in their clubs. At one point, some embassies \! 'ere

requiring applicants to provide stage photographs to prove that they \vere experienced

perform.rs.tt The government defended the requirement on the ground that it was

designed to prevent the exploitation of women. Many of these women ended up in

prostitution as rvell as stripping.

On a more posit ive note, Canada recently had its f irst conviction under its child

prostitution tourism larvs. Donald Bakker pleaded guilty to a number of counts of forcing

young girls in Cambodia into performing fellatio. His offenses were discovered after he

beat and raped a prostituted woman in a Vancouver park. Police officers found

videotapes he had made of the offences in Cambodia as 'uvell as other rapes and assaults

on adult prostituted w'omen in Canada. He r,r, 'as sentenced to ten year's imprisonment.ls

The Bakker case underscores the l inks betw'een the sexual and physical abuse of lvomen

and children, prostitution and pornography. So far, these l inks have not been rvell-

recosnized in Canada.

I tCami l le  Ba ins ,  "Canada scru t in izes  new s t r ippers" ,  BBC Ner i ' s ,28  Ju i ,v . '  200-1 ,  ava i lab le  on l ine  a t
w'u 'w' .bbc.co.uk.

' s "Vancou l ' e r  man  g i r , ' en  l 0  yea rsen tence  f o r se . x  c r imes  i n  Vancouve rand  Can - rbod ia "  Canad ian  P ress ,2

June 2005,  ava i lab le  on l ine a t  www.new's .y 'ahoo.com.



There are a number of lessons to be learned from the Canadian experience. First,

it is crucial for \\ 'omen to control the terms of debate and the evidentiary record. In many

cases. ,uvonten's groups have used the strategl' of appearing before appellate courts as

interveners (amicus curiae) and presenting briefs and oral argtlment supporting or

opposing constitutional challenges brought by others. Tire problem is that rvhen pro-

prostitution and pro-pornography groups bringing challenges to legislation, they are

parties to the proceeding, not mere interveners. That means that they can lead evidence,

call expert'vvitnesses and shape the record that is placed before appellate courts.

Women's groLlps are left relf in-e on the goverrunent to create a strong ev'identiarl'

record in sLipport of the le-gislation. Unfortunately, this is often not done, or the

evidentiary record is not informed by feminist principles. In some cases, such as the Glad

Day challenge to the fi lm revierv board, the government is not appealing at all. The

intervention strategy is also being compromised by the fact that the Supreme Court of

Canada is placing increasingly t ight deadlines on interveners and denying them

permission to make oral argument. \\'omen's groups may have to shoulder the costs and

risk of being primary l i t igants. if so, their claims ivi l l  be made more complex by the fact

that they r.vill often be pointing at the failure of -eovernment to act, rather than at existing

larvs that discriminate against women.

I am also increasingly certain that another major stumbling block for rvomen

w,orking against pornography and prostitr.rtion is that u'e have been embarrassed into

silence, such that our viervs can be portrayed as anachronistic. \Vomen lvho speak out

against pornography and prostitution pay a hi-eh price, politically and personaliy. In

Canada, at least, the price is often exacted in subtle ways. Ivlany of the women rvho used

to fight prostitution and pornograpiry have turned their attention to other problems that do

not carry this stigma. The n'omen's anti-pornograpiry and anti-prostitution movement in

Canada is no longer r.r 'el l-organized and visible" Women have been fooled into accepting

an apparent offer that u'e can have w'hat \\'e \\'ant n'itlr respect to child care, sexual

assault, sexual harassment, and so oo, so long as \\'e leave the pornography and

prostitution untouched. It is t irne for Canadian \\ 'omen to emphatically reject this empty

deal ,



One of the reasons that w'omen w'ho speak out against prostitution have been

sti_smatized and silenced is that the Canadian public continues to labor under certain

deiusions regarding the legalit ies of prostitution and its ult imate effect on w'omen. In

order to understand the grow'ing acceptance of prostitr i t ion, it is necessary to explore

some of the more popular myths about prostitution in Canada.

Six i \ I1 ' ths About Prost i tut ion in Canada (and a Rebuttal)

I t1. th 1:  Prost i tut ion befw'een adults is " legal"  in Canada, therefore any larvs

rest r ic t ing i t  a re  inheret t t l y '  unfa i r  or  suspect .

While it is true that the acts of buying and sell ing sex are not prohibitedper se in

Canada unless the person being bought is under the age of 18, this does not mean that

prostitution is necessarily considered beneficial or harmless as matter of public policy. It

means that Parliament has chosen to prohibit prostitution indirectiy by targeting its public

manifestations through the corrrmunicating and barvdy house lalvs.le The fact that it is

practically impossible to engage in acts of prostitution rvithout committing a Criminal

Cocle offence tells us that in fact prostitution is not a legal activity.

There is nothing particularly remarkable about a criminal law that targets an

undesired activity indirectly. If Parl iament has the constitutional authority to criminahze

prostitution outright under its criminal larv poru.rto, then it also has the authority to do so

indirectly, in effect prohibit ing street prostitution through the cornmunicating offence and

brothels through the barvdy house larvs. While it is important question rvhether such larvs

have achieved their plrrpose fairly or effectively, it is misleading to see these provisions

as encroaching on a legal  act iv i ty,  s ince the legai i ty of  prost i tut ion is not f ree-standing,

brrt is in fact deterrnined by the paran-reters of t ire Crimittctl Cocle.

By w'ay of  analogy, suic ide is not ar1 i l iegal  act i r . ' i ty,  but assist ing suic ide is an

indictable offence.2l To say that is alr.r 'ay's ' 'unfair" to prohibit a person from assisting

' o  Desoi te  the shor t  hand name of  the Subcommit tee,there are no lonser  anv so l ic i ta t ion o f fences in

Canada .
20  Cons t r t u r i on , | c t ,  1867 ,Sec t i on  9 l ( 27 ) ;  R .  t ' .  I [ " es ten t l o rp ,  f l 983 l
: t  C r im inc t l  Code ,  R .S .C .  1985 ,  c .  C - ' 16 ,  $ .  l l 1 .

r  s . c .R .43 .



solneone else to carrt- out a larvful activity w'ould be to confuse the fact that suicide is

"lawflrl" r,,. i th a conclusion that suicide is harmless or beneficial. In the same rv?],

merely because prostitution is not unlaw'ful per se, this does not make it unfair to

criminalize those rr, 'ho conxrunicate in a public place for the purpose of prostitution.

Such a conclusion rvould require proof that prostitution is either harmless or beneficial.

In fact, prostitution is extremely harmful to w'onien.

The focus on the supposed "larvfulness" of prostitr"rt ion is a red hening. The

current structure for restricting prostitr-rtion tells us nothing abor"rt r,vhether prostitution

itself is harmful. harmless or beneficial to those involved in it and those otherrvise

affected by it.

t Iy ' th  2 :  I t  * 'ou ld  be unfa i r  and poss ib ly 'unconst i tu t iona l  to  c r imina l ize  the buf  ing

of  another  person for  sex w 'h i le  decr imin l l i z ing the "se l l ing"  o f  sex.

There are many criminal larvs that target only part of a transaction or activity,

often 'ur,'ith the recognition that imbalances of porver mean that not all parties are equally

culpable, or culpable at ali. The recent proposal to decrimin ahze the possession of

marijuana, rvhile retaining the penalty for trafflcking in marijuana, is an example of such

an approach. Similarly, i t is a criminal offence to make or sell obscenity, even though

possession of obscenity is not itself unlaw'ful.:2 Other criminal offences exhibit a similar

asymmetry: loan sharking [criminal interest rate]; incest; gamin-e offences, etc.

To crirninalize the buying of sex and not the "sell ing" is not a form of

enrranment.l-t The defense of entrapment is based on the principle that the police should
V I I I I  g l J l l r v l l l .

be fighting existing crime, not creating crime. Entrapment amounting to an abuse of

process occurs w'hen the police induce individuals into criminal activity they rvould not

otherw'ise have committed.2* Entrapment does not occur every time police engage in

updercover operations. It is not entrapment, for example, for t ire police to place an

undercover order for obscene materials from those *' i l l ing to sell them, and to charge the

sellers u'ith an offence. Sirnilarly, i f the sell ing of sex is decriminaiized, but the buyng

12 Crint inal  Code, R.S.C. 1985, c.  C-46, S 163
t'submission of Professor John Low'man, page 10.
t t  R .  u .  l v lack ,  t l9881 2  S.C.R.  903
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remains criminairzed, it will not be entrapment for undercover police offers to arrest

those men w'ho offer them money for sex.

A related arsltment that is made, ty'pically w'ithout foundation, is that

crrminaliztng only tire buying of \\'omen for sex, and not the seliing, rvould be

Llnconsritutional.25 While the source of the unconstitutionality is not really explained, I

can only glless that the objection is that since the buyers of \l'omen for sex are men, and

the prostituted are mostly rvomen, this rvould be a form of sex discrimination against

men, notrvithstanding that the offence r,v'ould be drafted in gender-neutral terms.

If prostitution is recognized as a form of violence against tvomen, there can be no

ecluality-based objection to crinrinalizing the prostitr-rt ing of rvonten and decriminalizing

the'uvomen themsell"es. The offence of sexual assault is a facially gender-neutral offence

that in practice is applied almost exclusively to men. This does not make it discriminatory

or in r, ' iolation of the Chctrter. The purchase of u'omen for sex is an entirely voluntary

and unnecessarJ- activity for men (see the discussion of "cltoice," belorv). To suggest that

buying \!'omen for sex is linhed in any w'ay to the full participation of men in the

economic, social, or cultural l i fe of the commLlnity, and to the realization of their fuli

human potential, is ludicrous.

The ability of men to buy women for sex does nothing to remedy the harmful

effects of sexism or hyper-masculinity on men. Instead, it entrenches a view of male

sexuality as dominant, destructive, vioient and controll ing. The prostitution of women by

men causes harms to rvomen that are sex-based. It is a form of sex discrimination against

\\ 'omen and to prohibit i t is consistent rvith and promotes the values underlying, s. 15 of

the Churter.

The clairn t irat decriminalizing prostituted \\ 'omen creates "asymmetry" is not

accurate in any event,  s ince the decr iminal iz ing of  the prost i tutes themselves would st i l l

nrean that rhe sel l ing of  other i ruman beings for sex (pimping) and the buying of  other

human beings for sex u. 'ould both be unlaw'ful .  This punishes the culpable part ies on both

sides of  the transact ion.

t i

l l

t t  Submiss ion of  Professor  John Lo ' ' r 'man,  page 10.



N[1 ' th  3 :  \ \ 'he ther  prost i tu ted women "choose"  to  be prost i tu tes  is  cent ra l  to  the

anah'sis of  horv the larr '  s l tould treat prost i tut ion.

i \ luch of  the focus of  pro-prost i tut ion advocates has been onrpro! ' ing that many

\\ 'omen "choose" to prostitute for f inancial rervards. personal fulf i l lment or other reasons

and that the right to be a prostitr-rte is an expression of individual freedom and autonomy,

or a form of "lvork." In so doing, supporters of the prostittrtion industry' mischaracterize

the posit ion of those w'orking to abolish prostitution as turning on proof that all

prostituted persons are entirely rvithout autonomy, a-qeltcy, or individual rvi l l .  This

posit ion is, in turn, nraligned as disrespectful to u'omen.

This distinction is not particularly helpful for understanding the harms of

prostitution or evaluating the best legal and social responses to it. All human actions and

decisions are made along a spectrum of coercion and constraint. A variety of factors

make the exercise of human vvil l  more or less free, including one's f inancial posit ion, sex,

sexual identity, age, raciaiized posit ion, aboriginal status, psychological integrity,

education, etc. It is hard to deny that the vast majority of rvomen in prostitution have

experienced si_enificant constraints on their "choice" to prostitute or not, It is not

coincidental that most of the lvomen in prostitution began as adolescents, that most had

lorv levels of education, were poor, and are often racialized women, in Canada,

immigrant rvomen and Aboriginal rvomen, and that they therefore do not have a lot of

other viable choices for survival.

Debating the threshold of free w'ill required before a person can be said to have

truly chosen to enter prostitution is not a helpful l ine of inquiry. It is much more tell ing

to focus on the constraints on the choices of those \\ 'omen currently in prostitution to

remain or to leave. Research has consistentiy shorvn that the vast majority of rvomen in

prostitution (899/o of \\ 'omen surveyed in nine countries, including Canada) n'ant to leave

prostitution immediately, but that they' do not see viable exit strategies available to

them.26 This makes clear that staying in prostitution is not an ongoing "choice" for the

vast majority of w'omen, hou,'ever they nri-eht have got there in the first place. There is

'o  Dr.  \ le l issa Far ley ' ,  " 'Bad for the Boci l ' ,  Bad for the Heart : '
or  Decr iminal ized" (200- l )  l0 L" io lence ,4gai t tst  L l 'ontet t  1087,

Prostirution Harms \\ 'omen Even if Leealized
1  0 9 5 .
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nothing disrespectful about wanting to direct resources to helping women ieave

prostitution and to make better lil 'es for themselves.

If prostitution is a true "choice" for a few individuals, in the sense that they have

other viable sources of income, then such individuals are not harmed by the

criminalization of ' ' johns" in aid of those \\ 'omen r.r.ho did not have similar options to

avoid entering prostitution and rvho do not have similar options to leave. Those

individuals rvho are truly "choosing" to prostitute can simply choose to pursue one of

their other viable career options. Once again, there is nothing inherently illegitimate

about l imiting the conditions under w'hich a person can earn income in the interests of

their health and safety or that of others. Individuals cannot agree to rvork in

contravention of human rights legislation: f lor example, they cannot validly be bound by

an "asreement" to be paid less because of their disabil i ty, or to tolerate racial harassment

on the job, even if they have other options and have rveighed the pros and cons. Instead,

we have recognized the potential for exploitation and the need to identify a societal

"bottom line" that does not tolerate degradation, discrimination, and abuse by mistakenly

call ing it freedom.

The real choice in prostitution is exercised by the customers. lvlen choose to force

women to perform sexual acts, in rvhich \t'omen rvould otherlvise not engage, in

exchange for token compensation. The men rvho tlse prostitutes include judges,

surgeons, and police officers.27 They hal'e real choices about r.vhether to buy lvomen for

sex, and they can be deterred from doing so.

NI1 ' th  1 :  The purpor ted harms of  prost i tu t ion are  noth ing more than mora l

judgments  about  casua l  and ext ramar i ta l  sex.

Object ions to prost i tut ion should be -erounded in the protect ion for ' ,vomen's

eqiral i tv guaranteed in the Chctr ter,  not in not ions of  moral i ty.  The point  is not that sex

outside of marriage or a comntitted reiationship is intnroral; that is a personal judgment

that can be left to indiv' idual conscience. The harm of prostitution is to the rvomen in

prostitution, w'ho suffer from high rates of post-traumatic stress disorder, rape, traumatic

t 'For  example .  Senator  and surgeon Wi lber t  Keon in  1999 and to rmer  B .C. . ludge Dav id  l? .amsay in  2004.
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brain injr-rry, r 'erbal abuse, poverty', homelessness, and death from suicide and homicide.zs

The Fraser Conimittee reported that the mortality rate for prostituted women lvas 40

times tire national average.2e Honricide is one of the leading causes of death for rvomen

in prostitution. These are harms of inequality'on the basis of sex, not matters of morality.

The public nuisance of prostitution to residents and property owners in

nei-shbourhoods 'uvhere prostitution is concentrated, r.v' ir i le a valid concem, should

similarly not be the main focus of the harm analysis. A focus on these effects is

concerned simply w'it ir banishing the public nranifestations of a real and pressing social

harm from view'. In the same \\'ay that removing the indigent from streets and parks and

banning panhandling does not cure the problem of homelessness, confining prostitution

to underground brothels or red-l ight districts does not address the central harms of

prostitution. Tl-rese harms are inherent to the act of buying \\ 'omen for sex, independent

of the location rvhere it takes nlace.

Nly ' th 5:  The baw'dy, house lan's should be repealed because they discr iminate

agains t  ga) 's  and lesb ians.

A lot of prostitution takes place in massage parlours, strip clubs and throu-eh

escort services. Many of these business pimp women w'ho are trafficked across Canada

from other cities or rvho are trafficked into Canada from other countries. These women

find themselves confined to w'indolvless rooms lvhere they must sexually service large

numbers of nren to rvork off debts to their pimps, Many are afraid of reporting this abuse

for fear of arrest or deportation. Canada has failed to meaningfully address this problem,

and has instead compounded it t luough the immigration program for "exotic dancers."l0

It is sadly ironic that in response to efforts of the Canadian women's movement to

improve the conditions of w'omen's l ives, such that the domestic supply of w'omen for

tt S.. Farley, supra note I I (cit in-e l 'arious srudies)
- '  The Fraser Commit tee. supra n.  5.
i0 "Canada scrutinizes ne\! ' strippers", BBC World Nervs. 28 July 200.+, available online at w'*,rv.bbc.co.uk;
"Oftaw'a shuts loophole for exotic dancers", CBC New's 2 December 200,1, available online at rvw'rv.cbc.ca.
At least 500 - 600 *'omen from Eastern Europe alone',r 'ere ffafficked into Canada annually through this
program.
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prostitution has decreased, the go!'ernment decided to make up the shortfall by importing

\\ 'omen from abroad to sexually service Canadian men.i l

To date, Calada has not l ived up to its intemational obligations to stop the

traff icking of \! 'omen for prostitution. These obligations include the 1949 Convention for

tlte Sttppressiort of the Trtffic in Persons and of the Exploitation of the Prostittttion oJ-

Others, w'hich requires states to prohibit the exploitation of persons in prostitution "even

rvit lr the consent of that person", and article 9 of the 2000 United Nations Protocol to

Prevent, Sttppress ctncl Pttnish Trfficking in Persons, Especially' I'V'omen and Children

(Palermo Protocol), r,r 'hich requires states to implement measures to prevent traff icking of

\\ 'omen in prostitution, including changing tegislation and addressing those factors r,vhich

make women and children vulnerable to traff icking, including poverty and inequality.

Studies shorv that women in prostitution are oflen traff icked through various

forms of prostitution and may rnove frorn nrassage parlors to the street and back again. tt

is inadequate to focus only on street prostitution in crafting a legislative and policy

response. Women in ali forms of prostitution experience high levels of violence and

abuse from pimps and customers. It is a myth that street prostitution is ahvays more

I' iolent, more abusive, and generally worse than indoor prostitution.

With these harms in mind, the fact that the police in some cit ies have

dilferentially or over-policed gay and lesbian clubs is not a justif ication for eliminating

the barvdy house larvs. if the police are harassing clubs r.vhere individuals can socialize

and meet prospective sexual partners of the same sex, then action must be taken to stop

this discrimination. But this can be done w,ithout rvholesale repeal of legislation

prohibi t ing brothels.

If the argLlment is instead that gay and lesbian "sex clubs" and sex shorvs are

never harmful and therefore should not be subject to legal scrutiny, there is no foundation

for such a claim. While the history of raids on gay bars is an important part of the

li istoric oppression of gay men by the state, and should make us vierv rvith caution police

actiorr in this area, t ir is does not mean tirat same-sex sexual acts are never harmful.

' '  
T l - , .  go\ .ernment  has cont inued to  act  as  an apolog is t  for  the indusrr l ' .  w i th  Immigrat ion \ l in is ter  Joe

yolpe descr ib in ,e  s t r ip  c lubs as 
" leg i t imate"  bus iness in  the announcenlent  cancel ing the progran l  and

Ieav; ing open the ab i l i t ,v  o f  c lub owners to  pro! 'e  in  ind i r idua i  cases that  there is  no "qual i f ied"  Canadian

\\ 'oman to to the job.
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Commercialized sexual activity betrveen rnernbers of the same sex gives rise to many of

the same concerns as betrveen members of the opposite sex. For example, the -qlobal

traff icking of yoLlng men for prostitution to other men remains a pressing concern. The

Comnrittee sirould not permit the prostitution industry tc use a supposed concern for gay

and lesbian rights as a smokescreen for the goal of pimping \\ 'omen (and men) rvithout

interference by the state.

I I1 ' th 6:  Prost i tut ion rv i l l  a lw'ay's be rv i th us; therefore w'e should focus on measures

that  reduce harm to  n 'omen * ' i th in  the cur rent  s l ' s tem.

There are no legal, logical, or constitutional constraints that require us to accept

the unsupported but often-repeated claim that prostitution w'ill alw'ays exist. There is no

reason that social attitudes cannot change such that men ri'ill no longer be sexually

aroused by the prospect of a sexual act rvith a wonlan rvho does not rvant to have sex rvith

[hem, and rvho needs to be coerced by tire promise of money. There is no reason that

social attitudes cannot change to recognrze that prostitution harms women.

Unfortunately, the continued normalization of prostitution in popular media,

including a rvholly unrealistic depiction in movies and television of l i fe in prostitution, is

having the opposite effect. It is the responsibility of government to counter these

inaccurate and misleading messa-ses rvith information about the reality of prostitution and

the commercial sex industry. Recent efforts in Slveden, as rvell as intemational efforts to

combat prostitution tourism, shorv the gains that can be made in this area.3t

So-called harm reduction approaches that advocate for the complete

decrinrinalization of prostitution w'i l l  neither reduce the amount of prostitution that takes

place, nor u,' i l l  they reduce the harm to those involved in it. The complete

decriminalization of prostitution, including a moratorium on enforcement of the

cornmunicating larv against johns as w'ell as \\'omen, w'ill hardly sen'e to reduce the

violence and abuse experienced by prostitutes. It rvi l l  al low' prostitution to f lourish

i :  Guni l ia Ekberg,  "The Sw'edish La* ' that  Prohibi ts t l ie Purchase of  Sexual  Sen' ices",  (2001) l0 Violence

Aga ins t  \Vomen 1187.
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'uvithout any scrutiny, and the rape, verbal abuse, physical abuse and transission of

sexualiy transmitted diseases that are endemic to prostitution rvill continue.

The ar-qument is made that only by decriminalizing prostitution entirely rvill

prostituted rvomen be able to conle fon,'ard and report to police the experiences of abuse

they' suffer. This argument misses the point that prostitution itself is an abuse of rvomen.

it also ignores the fact that w,omen rvho are being pimped, \!'omen w'ho are not citizens or

permanent residents, w'omen rvho risk losing custody of their children; and vv'omen who

hal'e seen police and judges buy rvomen for sex, among others, are unlikely to want to

come forw'ard to the police for assistance in any event. irlonetheless, this barrier to

reporting can be removed by decriminalizing the women only, vvithout decriminalizing

the buying of t irose women for sex.

A more important barrier for lvomen is that there is still no remedy for \!'omen

rvhose pimps or johns film or photograph their acts of prostitution to make pornography.

About 50% of r,vomen in prostitution report that they rvere used to make pornography."

Ivlaking pornography of women in prostitution, and threatening to distribute the pictures,

is frequently used to secure their compliance. One usefr-rl legal change r,vould be to

provide a cause of action that lvould allor,v \\,omen to recover these materials and enjoin

their future distribution.

Advocates of decriminalization argue that so long as the buying of sex remains

il legal, \\ 'omen r,r, ' i l l  be forced by customers into secluded locations, increasing the risk to

their safety. Decriminalizing prostitution is not l ikely to encourage most johns to take

rvomen to "safer" places, because there are no safe places for rvomen in prostitution.

These women rvil l  sti l l  be alone rvith these men in private places: cars, motel rooms,

alleyrvays, etc. Even if the buying of sex were decriminalized, it is unlikely that most

men rvho purchase women on tl ie street rvant the sexual acts to take place in rvell- l i t ,

wel l -populated areas. I t  is equal ly unl ikely ' that decr iminal izat ion rv i l l  have any ef fect  on

w'hether a \\ 'oman u'l io is desperate for money r, i ' i l l  get into a man's car.

Decr imina l iz ing prost i tu t ion is  un l ike ly ' to  have s topped the "miss ing rvomen"  o f

Vancouver froni ending up at the Port Coquitlam pig farm. lvlen w'ho vierv prostituted

"  Dr.  Nlel issa Far ley,  report ing on a survev over 800 prostrruted w.omen
speeci i  presented at  the conference "Pornograph.v:  Dnving the Demand
\ ' larch 2005, Chica.qo, I l l inois.

in 9 countr ies,  including Canada,
for International Sex Traffickins."
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\,\ 'omen as legit imate targets for l ' iolence and abuse rvil l  benefit from a complete absence

of state scrr.rt iny of t ireir actions. They'are eqlrally unlikely to be deterred in their actions

by the presence of a l icence to prostitute in a rvoman's rvallet. Taking seriously the

buying of rvomen as an act of violence a-gainst them, and punishing those responsible,

w'ould have been far more useful in stopping the disappearances.

Decriminalizing prostitution rvil l  not encoLlrage street prostitutes to move to

indoor yenues for prostitution. Currently, street prostitutes are heavily poiiced, rvhile

escort services operate in most jurisdictions rvith l i t t le interference. If the legality of

prostitution rvas a significant factor in where women are prostituted, they would all be

ivorking for escort agencies. In any' event, the notion that indoor prostitution is "better"

than street prostitution is false and must be resisted.

Sorne have advocated for the legalization of prostitution in the vain hope that

n'omen's safety can be assured if the state apparently collaborates lvith pimps to share in

the profits of trafficking throu-eh taxes and licensing fees. The experience ofjurisdictions

that have legalized prostitution makes clear that I'iolence against women does not

decrease rvhen prostitution is legalized.lr Brothel owners rvil l  sti l l  operate in the

shadorvs, because they rvant and need women rvho are in the country illegally, drug

dependent, young and vulnerable. They and their customers do not rvant state oversight.

No jurisdiction in rvhich prostitution is legalized tests the male customers for sexually

transmitted diseases, because it is not possible to do so.

Any legal prostitution industry rvouid be accompanied by an illegal prostitution

industry. Those customers w'ho lvill pay more to have sex rvithout a condom, rvith a

young girl, u,ith accompanying physical abuse or degradation, etc., rvi l l  sti l l  be serviced

by a market that u' i l l  provide rvomen to them if the price is high enough. Similarly, as is

presently the case today, women w'ill still turn to unregulated street prostitution for a

l 'ariety of reasons, including because pimps find it convenient to have them on the street.

But t ire most inrportant argument a-eainst legalized prostitution in the name of

harm reduction is that prostitution is itself harmful. Indoors or out, legal or i l legal,

prostitution causes grave mental and physical harm to \\ 'omen. In her extensive

t '  Sh.i l, Jeffreys, "Prostirution as a Harmful Culrural Practice" in Not for Sale: Feminists Resisting
prostirution and Pornograph."-, Christine Stark and Rebecca Whisnant, eds, (l lelbourne: Spinifex, 2004)

3 8 6 - 3 9 6 .
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w'orldu'ide sun,ey of prostituted w,omen, Dr. lvlelissa Farley found high (68%) rates of

post-traumatic stress disorder among prostitutes. These rates did not vary according to

rlre lei lal srarlrs of prostitution.i5 lvlany prostituted *'omen report that they developed
l l  t v

drr.rg addictions to maintain the mentai dissociation required to prostitute, rather than

turning to prostitution to support drug addiction, as is cotnmonly beliel 'ed. Legalizing

prostitLlt ion makes the state complicit in the mental and physical abuse of women.

Conc lus ion

As described above, these six popular justif ications for ' ' l iberalized" approaches

to prostitution are nothin-e more than dama-qing m)'ths. As demonstrated by the expert

restimony of lvls. Gunil la Ekberg of the Srvedish lv{inistry of Industry, Employment and

Communicat ions, and the w'ork of  Dr.  Nlel issa Far iey,  so-cal led harm reduct ion strategies

not only do not .uvork, but cause increased harm to r,r 'omen in prostitution. The Swedish

model is a _eroundbreaking and humane approach to the legal regulation of prostitution.

For those truly interested in the u'elfare of rvomen trapped in prostitution, the

follorving policies should be adopted:

(i) deter men from buying women and girls for sex by prohibit ing this activity outright, in

public ar-rd in private, and by consistently' enforcing the larvs such that men believe that

there is a reasonable prospect that they rvil l  be punished for doing so;

( i i )  educate boys ar- id nten that i t  is harmful to \ \ 'omen, and to men themselves, to

prosti tute \ ! 'omen;

( i i i )  decr i rn inal ize the \ \ 'omen used in  prost i tu t ion;  and

( i r ' )  provide rneaningful  exi t  strategies to \ \  omen cr-rrrent ly in prost i tut ion including

adequate ler,els of  social  assistance, safe l tousir tg:  addict ion treatment,  recovery of

pornography made o I  u omen in prost i tut ion; aud protect ion fronl  pimps.

"  Supra  no te  I  l .
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